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In the Matter of

C5 Docket No. 95-184

'Telecqmmuﬁications Services
Inside Wiring

N N et Mt Mt M Ml el e N N e T

Customeér Premises Equipment
RE S _OF Q TE
DEPA NT OF LIC SERVICE
Intro tion d _Summary
The New York State Department of Public Service
("NYSDPS") submits these comments in reply to comments filed in

each of the ‘above-referenced proceedings regarding telephone and
cable insidg'wiring rules and policies. NYSDPS has consolidated
its reply comments in recognition of the current demands on the
Feeral»Cdmﬁuﬁications Commission's ("Commission") resources and
¢ettain»cdﬁh¢n issues in these proceedings relative to the
prdVisionfo'video programming to tenants in multiple dwelling
units ("Mﬁﬁéﬂ).

Tﬁé NYSDPS reply comments cover three areas. First, we
end&rse tﬁ§ écmments that support the establishment of parity
betﬁeenvtéiaphone and cable inside wiring rules, and recommend

'thaﬁ-cuétahéfs'datermine the demarcation location where



practicable. Second, we suppeort the comments that suggest that
the Commission allow the states to retain their authority over
thexmainténgnce of simple telephona inride wire and that
recognize the impertance of state/federal cooperation during tha
transition to a hroadhand joint video/telephony environment.
Finally, in response to the various comments on inside wire
regulations for MDUs, the NYSDPS agreee with thocc comments that
oppoee the inclusion of common loop-through inside wiring in an
MDU within the <cable home wiring rules, disagrees with those
conments that would have the Commission preempt astate right of
accesa statutes and cupports efforts by the Commissjion to
prohibit all multichannel video programming distributors from

antering into excolusive anti-competitive agreements with the

ownerz of MDU's.

The Commission received comments on whelher it shoulad
establiSh[parity for all wireline communicallions networks,
régardléSs’of‘whethe: Lhey provide cable or telephony services or
both.

Two fundamental issues defining parity are: comparable
oppeortunity for consuner ownership of inside wire and common
'demarcatibn-guidelines. In general, we support both ot these

concepts as they maximize consumer options and level the

competitive playing rieid.



With respect to consumer ownership of cable inside
wire, the NYSDPS favors New Jersey's' initial approach which
would permit, but not require, existing subscribers to own inside
wiring. We agree that any mandatory transfer of ownership may
confuse and inconvenience subscribers. For example, a subscriber
may be frustrated to learn that there is no simple method to test
the inside'ﬁire for troubles. In contrast with telephone inside
wire:thb-téicphone is portable and the standard jack arrangements
create a modular system that is easily tested.

In addition, any transfer of ownership implicates the
‘cbmmiséionfé‘rate regulations, particularly, the terms and
conditions applicable to the maintenance of the wiring by the
cable oper&ﬁo&. Under existing rules, if the operator owns the
home wiring, the rates chargeable to subscribers for maintenance
and repair are subject to regulation based on the company's costs
and a reasonable profit. Where the subscriber owns the wiring,
the opérator's obligation to provide service and terms thereof
and the subéqriber's rights are less clear. Given the lack of a
developed, competitive market for the installation and
maintemance of cable home wiring, it is important that the
Commission clarify the maintenance responsibilities of the cable
operator &ﬂduthe rights of subscribers. We also believe that the

Commission should consider and clarify the impact of the rate

W&L_MMJ&SW Board of Public

'CS" bocket No. 95-184, pg. 15.
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derequlation provisions of the Telecommunications Act of 1996
("Pelcom Act of 1996") on cable home wiring issues.

At this juncture there is no overall compelling need to
change the current cable arrangements except to ensure that
customers have an option to own their wiring with known
conseguences and may freely use the wiring, where suitable, to
receive serﬁicea from other providers. Offering the customer
these options, regardless of the technology, establishes parity
at the appropriate level. Details on other aspects of cable
inside wire ownership may vary due to technology or historical
devélopment, but, as technology converges, the guidelines for
inside wire should evolve to the model used for telephony in
ordgr to makimize consumer options and establish parity.

The NYSDPS agrees with the comments of the Califorxrnia
and New Jersey State Commissions that may be merit in coterminous
demarda_tiqﬁ points. However, we believe that customers should
have the‘option of choosing the demarcation point for cable and

telephony wire, to the extent technically feasible.

II. gggl.kggglation

The Commission seeks comments on whether it may be
necessary to harmonize cable and telephone regulation as the
techno&ogieé necessary to provide each service converge. We
agree with Ca1ifornia's comments that a harmonious federal/state
regulatory structure is the optimum model for providing a level

playing field as competition develops in the cable and telephone



industries;” however, there are no policy reasons for changing

substantially the existing framework for the dual regulation of

cable or telephony at this time. Until competition develops in

the market for cable home wiring, franchising authorities should

continue to play an important role in administering Commission

rate regulation concerning egquipment, technical standards and

safety standards concerning signal leakage and generally in

ensuring that subscribers are informed of their options

concerning wiring.

framework for the regulation of simple telephone inside wire.

New VYork,

There is also no reason to alter the existing

In

light requlation of telephons inside wire serves asz a

protection for the most vulnerabls customers.

comments*

As the California Commission stated in its initial

", . .notwithstanding the technological
advances enabling telephone and cable
services te be carried over the same wire,
the dual requlatory system mandated by

Congreses should remain intact. There ara

‘ways of accommcdating changes in technology

without contravening Congressional intent

‘that there should be a dual system of

regulation for wirc communicatione."

-Héfeover, as a matter of law, therc iz no rcason that

the dual jurisdictionel framework must neceasarily change as the

technologies used to deliver cable television and telephone

services converge.

Tt is New York's view that Congress continues

e ate o ifornia and the
Q 3t £ ifornia on the

CC Docket No. 95-184.
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to reaffirm the 1934 Act's divisicn of state and federal
authority even as advances in technology make possible the
provigion of video and telephony over the same facilities.

Furthermore, the Commission may not in this rulemaking
conclude that continued state regulation of telephone inside
wiring should be preempted because of "conflicts" that may arise
in the futura. (NPRM, € 56) The court, in Califernia v. FCC,
05 F.2d 1217, 1242 (9th Cir. 1990), made clear that it is not
enocugh to justify a preemption order on the grounds that state
regulation would frustrate legitimate Commimsainon goals, but
rather that absent preemption state action would nedqatre federal
~policy. Im this instance, the Commission is asking parties to
speculate on what could pessibly occur in the future, and
acocording to the California Court the Commigsion would bear the
burdan‘of'justifying any preemption order by demonstrating that
it is narrowly tailorcd to preempt only such State regulations as
would negaéawthose goals. (California at 1243)

Therefore, until there is widesprcad usce of broadband
technologyttofprovide both video and telephony there iz ne legal
basis for the Commission to conclude that continuing state
régulatioh‘oVér teleplhione inside wire, under Section 152 (b) of
the Communfcafions Act, will negyale federal policy. In the event
that broadband technology becomes widely used to provide
telephOny dnd\cable, there would still no basis for preemption.
Ihis result is consistent with the Telcum Act of 1996 where

Congress did hot see fit to alter the jurisdictional demarcation



between intrastate and interstate services, except to a very
limited éxtént, even though it knew full well that broadband
technology could be used for video and telephone. New York's
continuing light regulation of telephone wiring in no way stands
as an obstaclie to the fulfillment of legitimate federal goals.
If anything, state regulation serves to ensure that competitors
are able to fairly compete and that consumers are adegquately
informed and protected during this transition period.
ITI. Multiple Dvelling Units

T Nocket No. 92-260, the Commission seeks comment on a
proposal "to allow a bhuilding awner ta purchase loop~throngh
wiring in the limited situation where all subscribers in a
multiple dwelling unit building want to switch to a new service
providar." (FNPRM, § 40) In order to reach this result it wonld
be necaésafy for the Commission to determine that all
distribution facilities in a building constitute subsariber home
wiring pureuant to § 624(i). NYSDPS agrees with those
commenters, e.,q., Tim¢ Warncy Gable, that oppose the inclusion of
common 1Qo§;through MDU inside wiring within the home wiring
rules, even under the limited circumstances described.

Commenters in favor of the proposal c¢laim, in the
interests of competition, that a landlord's ownership of all
inside wirlngiiu necessary to promote subscriber cheoice. The
fc&mmisaionfhas expressed its concern that "allowing the nultiple
dwglling dﬁitabuilding owner to contrel the wiring. . .could

‘argﬁ&biy s@ﬁd:sede subsequent subscribers' wishesa." (Id.) We
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agree with the Commission. First, it is unclear how such
multiple, coincidental decisions could be verified. Second, the
frequent changes in the tenant population, much less changes in
the preferences of individual tenants over time would make it
virtually impossible to ensure that the alleged purpose of the
proposal was being fulfilled.

In addition, the same commenters do not explain how
publiC‘polidy initiatives favoring the competitive delivery of
telecommunications services will be served by divesting the cable
'operatdr df*the internal broadband distribution facilities and
the tenants of drop cable in these circumstances. For these
reaséns, we ‘oppose any rule that would define cable home wiring
to includevloﬁpwthrough wiring as if a landlord rather than each
individual tenant was a subscriber to cable service.

In Docket No. 95-184, at paragraphs 61-64 of the NPRM,
the Commiééion requested comment on a variety of issues relative
to access by cable operators and telecommunications providers to
private'prﬁgerty, particularly, MDUs. At least cne commenter,
-Libefty-c&ble, has chosen to respond by urging the Commission to
preampt.sﬁaté right-of-access statutes for cable operators. We
strongly disagree.

New York statute includes a right-of-access provision

for cable television systems. (Public Service lLaw, Section 228;

farmérlylgggéﬂgizguLgy, Section 828) In reviewing the New York
statute, the U.S. Supreme Court observed that it was enacted by

the New York State legislature "to facilitate tenant access to



CATV." (lLoretto v. Teleprompter, 458 U.S. 419, 423 (1982))

Similar statutes have been enacted in approximately one dozen
other states-.3 They were known to Congress when it enacted the
Cable Communications Policy Act of 1984 and were not then
preempted. Nor, in two major amendments to the Communications
Act since 1984, including the Telcom Act of 1996 (which was
enacted after the FNPRM in this proceeding was released) has
ctongress acted to limit the effect of state right-of-access

statutes in any way.

The‘CQmmissian should also reject proposals to preempt
state right-af-acnass statutes for a number of reasons. First,
as a general matter, Section &37 nf tha Communications Act
provides thét a atate law that is nnt inconsistent with Title VI
is not preeﬁpted by the Act. Title VI of the Communications Act
envieionsg dual state and federal regulation of cable television
and state accecs statutes are fully consistent with the purposes
of Title VI ae set forth in Section 601. Second, they are not
anti-competitive, particularly, in New York state, where
franchises are non-exclusive. The cable operator obtains neo
exclusive right to provide cable scrviece within any MDU and the

building ownexr is free to contract with otheras to provide an

s ‘In at least one case, a state right-of-access statute has
been held not Lo vivlate the first amendment claims of a non-
franchised multi~channel videe programming distributox. (Amsat
caple Ltd, v. Cablevigion nnecticut Limite artn ip, 6
F.3d 867 (2d cir. 1993))




alternative source of multichannel video programming.‘ Third,
the Telcom Act of 1996 reveals a preference for facilities based
competition for video and telecommunications. (See, e.g., new
Sections 653 and 271(c) (1) (A)) The existence of right-~of-access
rights for cable aperators (and telephone companies) is likely to
be an imporﬁant factor that furthers, rather than impedes, such
competition.

We also take this cpportunity to express our agreement
with the Commission that equal access to the subscriber's home
wiring at the demarcation point would result in the ideal
compétitivé_model and promote the maximum choice for each
individual subscriber. This should be the goal. We, therefore,
support polﬁéy initiatives by the Commission to promote
opportuhitiéS'for the competitive delivery and availability of
alternative sources of video and telecommunications services
provided that such initiatives are designed to achieve
competition for subscribers, not buildings, and meaningful choice
for individﬁal tenants, not building owners. One such initiative
that only the.Commission can take is to prohibit all multichannel
video prégramming distributors from entering into exclusive

agreements with MDU building owners.’ Such agreements have been

5 In Docket No. 95-~1B4, the Commission has stated that "state
and local gOVernments are 1ndispensab1e to the regulation of cable
television and telephone service." (NPRM, 9 57)

® At note 81 of the FNPRM in Docket No. 92-260, the Commission
invites comment on a proposal of Bell Atlantic that would prohibit
exclusive agreements between cable operators and owners of MDUs.
That such agreements are inherently anti-competitive is obvious.
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an impediment to competition in video programming in MDUs and may
well have a similar effect with respect to telecommunications in
the future.
c sion

The te¢hnologies used to transport telephony and cable
garvices are merging and both services will be offered to an
increasing number of subscribers over the same wire. We do not
belteve that any fundamental change in the dual regulatory
approacrhes "‘for cable and telephony are required at this time but
we do endorzse efforts by the Commission to establish flexible
guidelines d&éiqned to create parity and maximize consumer
options for all inside wire. One important means of optimizing
consumer choice ig to ban anti-competitive contracts between all
multichannel video providers and MNU building owners that prevent
tenants from exercising their right to choose a service provider.

State right-of-access statutes are consistent with this objective

That the Comm.lssion should not ignore the existence of similar
agromm:s betwesn buJ.ldmg owners and any multichannel video

programmlng ‘distributor is equally clear.
11



and should not be preempted. Filnally, tnere 15 nu wvasio 1u waw

for the Commission to preempt state requlation of telephone

inside wire.

Respectfully submitted,

M/amem« OMM/W
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